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the future, maintains indicia of owner-
ship (as defined in §280.200(c)) pri-
marily to protect a security interest
(as defined in §280.200(f)(1)) in a petro-
leum UST or UST system or facility or
property on which a petroleum UST or
UST system is located. A holder in-
cludes the initial holder (such as a loan
originator); any subsequent holder
(such as a successor-in-interest or sub-
sequent purchaser of the security in-
terest on the secondary market); a
guarantor of an obligation, surety, or
any other person who holds ownership
indicia primarily to protect a security
interest; or a receiver or other person
who acts on behalf or for the benefit of
a holder.

(e) A borrower, debtor, or obligor is a
person whose UST or UST system or
facility or property on which the UST
or UST system is located is encum-
bered by a security interest. These
terms may be used interchangeably.

(f) Primarily to protect a security inter-
est means that the holder’s indicia of
ownership are held primarily for the
purpose of securing payment or per-
formance of an obligation.

(1) Security interest means an interest
in a petroleum UST or UST system or
in the facility or property on which a
petroleum UST or UST system is lo-
cated, created or established for the
purpose of securing a loan or other ob-
ligation. Security interests include but
are not limited to mortgages, deeds of
trusts, liens, and title pursuant to
lease financing transactions. Security
interests may also arise from trans-
actions such as sale and leasebacks,
conditional sales, installment sales,
trust receipt transactions, certain as-
signments, factoring agreements, ac-
counts receivable financing arrange-
ments, and consignments, if the trans-
action creates or establishes an inter-
est in an UST or UST system or in the
facility or property on which the UST
or UST system is located, for the pur-
pose of securing a loan or other obliga-
tion.

(2) Primarily to protect a security inter-
est, as used in this subpart, does not in-
clude indicia of ownership held pri-
marily for investment purposes, nor
ownership indicia held primarily for
purposes other than as protection for a
security interest. A holder may have
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other, secondary reasons for maintain-
ing indicia of ownership, but the pri-
mary reason why any ownership indi-
cia are held must be as protection for a
security interest.

(g) Operation means, for purposes of
this subpart, the use, storage, filling,
or dispensing of petroleum contained in
an UST or UST system.

§280.210 Participation in
ment.

The term ‘‘participating in the man-
agement of an UST or UST system”
means that, subsequent to the effective
date of this subpart, December 6, 1995,
the holder is engaging in decision-
making control of, or activities related
to, operation of the UST or UST sys-
tem, as defined herein.

(a) Actions that are participation in
management.

(1) Participation in the management
of an UST or UST system means, for
purposes of this subpart, actual partici-
pation by the holder in the manage-
ment or control of decisionmaking re-
lated to the operation of an UST or
UST system. Participation in manage-
ment does not include the mere capac-
ity or ability to influence or the
unexercised right to control UST or
UST system operations. A holder is
participating in the management of the
UST or UST system only if the holder
either:

(i) Exercises decisionmaking control
over the operational (as opposed to fi-
nancial or administrative) aspects of
the UST or UST system, such that the
holder has undertaken responsibility
for all or substantially all of the man-
agement of the UST or UST system; or

(ii) Exercises control at a level com-
parable to that of a manager of the
borrower’s enterprise, such that the
holder has assumed or manifested re-
sponsibility for the overall manage-
ment of the enterprise encompassing
the day-to-day decisionmaking of the
enterprise with respect to all, or sub-
stantially all, of the operational (as op-
posed to financial or administrative)
aspects of the enterprise.

(2) Operational aspects of the enter-
prise relate to the use, storage, filling,
or dispensing of petroleum contained in
an UST or UST system, and include
functions such as that of a facility or

manage-
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plant manager, operations manager,
chief operating officer, or chief execu-
tive officer. Financial or administra-
tive aspects include functions such as
that of a credit manager, accounts pay-
able/receivable manager, personnel
manager, controller, chief financial of-
ficer, or similar functions. Operational
aspects of the enterprise do not include
the financial or administrative aspects
of the enterprise, or actions associated
with environmental compliance, or ac-
tions undertaken voluntarily to pro-
tect the environment in accordance
with applicable requirements in 40 CFR
part 280 or applicable state require-
ments in those states that have been
delegated authority by EPA to admin-
ister the UST program pursuant to 42
USC 6991c and 40 CFR part 281.

(b) Actions that are not participation
in management pre-foreclosure.

(1) Actions at the inception of the
loan or other transaction. No act or
omission prior to the time that indicia
of ownership are held primarily to pro-
tect a security interest constitutes evi-
dence of participation in management
within the meaning of this subpart. A
prospective holder who undertakes or
requires an environmental investiga-
tion (which could include a site assess-
ment, inspection, and/or audit) of the
UST or UST system or facility or prop-
erty on which the UST or UST system
is located (in which indicia of owner-
ship are to be held), or requires a pro-
spective borrower to clean up contami-
nation from the UST or UST system or
to comply or come into compliance
(whether prior or subsequent to the
time that indicia of ownership are held
primarily to protect a security inter-
est) with any applicable law or regula-
tion, is not by such action considered
to be participating in the management
of the UST or UST system or facility
or property on which the UST or UST
system is located.

(2) Loan policing and work out. Ac-
tions that are consistent with holding
ownership indicia primarily to protect
a security interest do not constitute
participation in management for pur-
poses of this subpart. The authority for
the holder to take such actions may,
but need not, be contained in contrac-
tual or other documents specifying re-
quirements for financial, environ-
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mental, and other warranties, cov-
enants, conditions, representations or
promises from the borrower. Loan po-
licing and work out activities cover
and include all such activities up to
foreclosure, exclusive of any activities
that constitute participation in man-
agement.

(i) Policing the security interest or
loan.

(A) A holder who engages in policing
activities prior to foreclosure will re-
main within the exemption provided
that the holder does not together with
other actions participate in the man-
agement of the UST or UST system as
provided in §280.210(a). Such policing
actions include, but are not limited to,
requiring the borrower to clean up con-
tamination from the UST or UST sys-
tem during the term of the security in-
terest; requiring the borrower to com-
ply or come into compliance with ap-
plicable federal, state, and local envi-
ronmental and other laws, rules, and
regulations during the term of the se-
curity interest; securing or exercising
authority to monitor or inspect the
UST or UST system or facility or prop-
erty on which the UST or UST system
is located (including on-site inspec-
tions) in which indicia of ownership are
maintained, or the borrower’s business
or financial condition during the term
of the security interest; or taking
other actions to adequately police the
loan or security interest (such as re-
quiring a borrower to comply with any
warranties, covenants, conditions, rep-
resentations, or promises from the bor-
rower).

(B) Policing activities also include
undertaking by the holder of UST envi-
ronmental compliance actions and vol-
untary environmental actions taken in
compliance with 40 CFR part 280, pro-
vided that the holder does not other-
wise participate in the management or
daily operation of the UST or UST sys-
tem as provided in §280.210(a) and
§280.230. Such allowable actions in-
clude, but are not limited to, release
detection and release reporting, release
response and corrective action, tem-
porary or permanent closure of an UST

559



§280.210

or UST system, UST upgrading or re-
placement, and maintenance of corro-
sion protection. A holder who under-
takes these actions must do so in com-
pliance with the applicable require-
ments in 40 CFR part 280 or applicable
state requirements in those states that
have been delegated authority by EPA
to administer the UST program pursu-
ant to 42 U.S.C. 6991c and 40 CFR part
281. A holder may directly oversee
these environmental compliance ac-
tions and voluntary environmental ac-
tions, and directly hire contractors to
perform the work, and is not by such
action considered to be participating in
the management of the UST or UST
system.

(ii) Loan work out. A holder who en-
gages in work out activities prior to
foreclosure will remain within the ex-
emption provided that the holder does
not together with other actions par-
ticipate in the management of the UST
or UST system as provided in
§280.210(a). For purposes of this rule,
“work out” refers to those actions by
which a holder, at any time prior to
foreclosure, seeks to prevent, cure, or
mitigate a default by the borrower or
obligor; or to preserve, or prevent the
diminution of, the value of the secu-
rity. Work out activities include, but
are not limited to, restructuring or re-
negotiating the terms of the security
interest; requiring payment of addi-
tional rent or interest; exercising for-
bearance; requiring or exercising rights
pursuant to an assignment of accounts
or other amounts owing to an obligor;
requiring or exercising rights pursuant
to an escrow agreement pertaining to
amounts owing to an obligor; providing
specific or general financial or other
advice, suggestions, counseling, or
guidance; and exercising any right or
remedy the holder is entitled to by law
or under any warranties, covenants,
conditions, representations, or prom-
ises from the borrower.

(c) Foreclosure on an UST or UST
system or facility or property on which
an UST or UST system is located, and
participation in management activities
post-foreclosure.

(1) Foreclosure. (i) Indicia of owner-
ship that are held primarily to protect
a security interest include legal or eq-
uitable title or deed to real or personal
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property acquired through or incident
to foreclosure. For purposes of this
subpart, the term ‘‘foreclosure’” means
that legal, marketable or equitable
title or deed has been issued, approved,
and recorded, and that the holder has
obtained access to the UST, UST sys-
tem, UST facility, and property on
which the UST or UST system is lo-
cated, provided that the holder acted
diligently to acquire marketable title
or deed and to gain access to the UST,
UST system, UST facility, and prop-
erty on which the UST or UST system
is located. The indicia of ownership
held after foreclosure continue to be
maintained primarily as protection for
a security interest provided that the
holder undertakes to sell, re-lease an
UST or UST system or facility or prop-
erty on which the UST or UST system
is located, held pursuant to a lease fi-
nancing transaction (whether by a new
lease financing transaction or substi-
tution of the lessee), or otherwise di-
vest itself of the UST or UST system or
facility or property on which the UST
or UST system is located, in a reason-
ably expeditious manner, using what-
ever commercially reasonable means
are relevant or appropriate with re-
spect to the UST or UST system or fa-
cility or property on which the UST or
UST system is located, taking all facts
and circumstances into consideration,
and provided that the holder does not
participate in management (as defined
in §280.210(a)) prior to or after fore-
closure.

(ii) For purposes of establishing that
a holder is seeking to sell, re-lease pur-
suant to a lease financing transaction
(whether by a new lease financing
transaction or substitution of the les-
see), or divest in a reasonably expedi-
tious manner an UST or UST system or
facility or property on which the UST
or UST system is located, the holder
may use whatever commercially rea-
sonable means as are relevant or appro-
priate with respect to the UST or UST
system or facility or property on which
the UST or UST system is located, or
may employ the means specified in
§280.210(c)(2). A holder that outbids, re-
jects, or fails to act upon a written
bona fide, firm offer of fair consider-
ation for the UST or UST system or fa-
cility or property on which the UST or
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UST system is located, as provided in
§280.210(c)(2), is not considered to hold
indicia of ownership primarily to pro-
tect a security interest.

(2) Holding foreclosed property for
disposition and liquidation. A holder,
who does not participate in manage-
ment prior to or after foreclosure, may
sell, re-lease, pursuant to a lease fi-
nancing transaction (whether by a new
lease financing transaction or substi-
tution of the lessee), an UST or UST
system or facility or property on which
the UST or UST system is located, lig-
uidate, wind up operations, and take
measures, prior to sale or other dis-
position, to preserve, protect, or pre-
pare the secured UST or UST system or
facility or property on which the UST
or UST system is located. A holder
may also arrange for an existing or
new operator to continue or initiate
operation of the UST or UST system.
The holder may conduct these activi-
ties without voiding the security inter-
est exemption, subject to the require-
ments of this subpart.

(i) A holder establishes that the own-
ership indicia maintained after fore-
closure continue to be held primarily
to protect a security interest by, with-
in 12 months following foreclosure, list-
ing the UST or UST system or the fa-
cility or property on which the UST or
UST system is located, with a broker,
dealer, or agent who deals with the
type of property in question, or by ad-
vertising the UST or UST system or fa-
cility or property on which the UST or
UST system is located, as being for
sale or disposition on at least a month-
ly basis in either a real estate publica-
tion or a trade or other publication
suitable for the UST or UST system or
facility or property on which the UST
or UST system is located, or a news-
paper of general circulation (defined as
one with a circulation over 10,000, or
one suitable under any applicable fed-
eral, state, or local rules of court for
publication required by court order or
rules of civil procedure) covering the
location of the UST or UST system or
facility or property on which the UST
or UST system is located. For purposes
of this provision, the 12-month period
begins to run from December 6, 1995 or
from the date that the marketable title
or deed has been issued, approved and
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recorded, and the holder has obtained
access to the UST, UST system, UST
facility and property on which the UST
or UST system is located, whichever is
later, provided that the holder acted
diligently to acquire marketable title
or deed and to obtain access to the
UST, UST system, UST facility and
property on which the UST or UST sys-
tem is located. If the holder fails to act
diligently to acquire marketable title
or deed or to gain access to the UST or
UST system, the 12-month period be-
gins to run from December 6, 1995 or
from the date on which the holder first
acquires either title to or possession of
the secured UST or UST system, or fa-
cility or property on which the UST or
UST system is located, whichever is
later.

(ii) A holder that outbids, rejects, or
fails to act upon an offer of fair consid-
eration for the UST or UST system or
the facility or property on which the
UST or UST system is located, estab-
lishes by such outbidding, rejection, or
failure to act, that the ownership indi-
cia in the secured UST or UST system
or facility or property on which the
UST or UST system is located are not
held primarily to protect the security
interest, unless the holder is required,
in order to avoid liability under federal
or state law, to make a higher bid, to
obtain a higher offer, or to seek or ob-
tain an offer in a different manner.

(A) Fair consideration, in the case of
a holder maintaining indicia of owner-
ship primarily to protect a senior secu-
rity interest in the UST or UST system
or facility or property on which the
UST or UST system is located, is the
value of the security interest as de-
fined in this section. The value of the
security interest includes all debt and
costs incurred by the security interest
holder, and is calculated as an amount
equal to or in excess of the sum of the
outstanding principal (or comparable
amount in the case of a lease that con-
stitutes a security interest) owed to
the holder immediately preceding the
acquisition of full title (or possession
in the case of a lease financing trans-
action) pursuant to foreclosure, plus
any unpaid interest, rent, or penalties
(whether arising before or after fore-
closure). The value of the security in-
terest also includes all reasonable and
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necessary costs, fees, or other charges
incurred by the holder incident to work
out, foreclosure, retention, preserving,
protecting, and preparing, prior to sale,
the UST or UST system or facility or
property on which the UST or UST sys-
tem is located, re-lease, pursuant to a
lease financing transaction (whether
by a new lease financing transaction or
substitution of the lessee), of an UST
or UST system or facility or property
on which the UST or UST system is lo-
cated, or other disposition. The value
of the security interest also includes
environmental investigation costs
(which could include a site assessment,
inspection, and/or audit of the UST or
UST system or facility or property on
which the UST or UST system is lo-
cated), and corrective action costs in-
curred under §§280.51 through 280.67 or
any other costs incurred as a result of
reasonable efforts to comply with any
other applicable federal, state or local
law or regulation; less any amounts re-
ceived by the holder in connection with
any partial disposition of the property
and any amounts paid by the borrower
(if not already applied to the bor-
rower’s obligations) subsequent to the
acquisition of full title (or possession
in the case of a lease financing trans-
action) pursuant to foreclosure. In the
case of a holder maintaining indicia of
ownership primarily to protect a junior
security interest, fair consideration is
the value of all outstanding higher pri-
ority security interests plus the value
of the security interest held by the jun-
ior holder, each calculated as set forth
in this paragraph.

(B) Outbids, rejects, or fails to act
upon an offer of fair consideration
means that the holder outbids, rejects,
or fails to act upon within 90 days of
receipt, a written, bona fide, firm offer
of fair consideration for the UST or
UST system or facility or property on
which the UST or UST system is lo-
cated received at any time after six
months following foreclosure, as de-
fined in §280.210(c). A ‘‘written, bona
fide, firm offer’”” means a legally en-
forceable, commercially reasonable,
cash offer solely for the foreclosed UST
or UST system or facility or property
on which the UST or UST system is lo-
cated, including all material terms of
the transaction, from a ready, willing,
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and able purchaser who demonstrates
to the holder’s satisfaction the ability
to perform. For purposes of this provi-
sion, the six-month period begins to
run from December 6, 1995 or from the
date that marketable title or deed has
been issued, approved and recorded to
the holder, and the holder has obtained
access to the UST, UST system, UST
facility and property on which the UST
or UST system is located, whichever is
later, provided that the holder was act-
ing diligently to acquire marketable
title or deed and to obtain access to
the UST or UST system, UST facility
and property on which the UST or UST
system is located. If the holder fails to
act diligently to acquire marketable
title or deed or to gain access to the
UST or UST system, the six-month pe-
riod begins to run from December 6,
1995 or from the date on which the
holder first acquires either title to or
possession of the secured UST or UST
system, or facility or property on
which the UST or UST system is lo-
cated, whichever is later.

(3) Actions that are not participation
in management post-foreclosure. A
holder is not considered to be partici-
pating in the management of an UST
or UST system or facility or property
on which the UST or UST system is lo-
cated when undertaking actions under
40 CFR part 280, provided that the hold-
er does not otherwise participate in the
management or daily operation of the
UST or UST system as provided in
§280.210(a) and §280.230. Such allowable
actions include, but are not limited to,
release detection and release reporting,
release response and corrective action,
temporary or permanent closure of an
UST or UST system, UST upgrading or
replacement, and maintenance of cor-
rosion protection. A holder who under-
takes these actions must do so in com-
pliance with the applicable require-
ments in 40 CFR part 280 or applicable
state requirements in those states that
have been delegated authority by EPA
to administer the UST program pursu-
ant to 42 U.S.C. 6991c and 40 CFR part
281. A holder may directly oversee
these environmental compliance ac-
tions and voluntary environmental ac-
tions, and directly hire contractors to
perform the work, and is not by such
action considered to be participating in
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the management of the UST or UST
system.

§280.220 Ownership of an wunder-
ground storage tank or under-
ground storage tank system or facil-
ity or property on which an under-
ground storage tank or under-
ground storage tank system is lo-
cated.

Ownership of an UST or UST system
or facility or property on which an
UST or UST system is located. A hold-
er is not an ‘“‘owner” of a petroleum
UST or UST system or facility or prop-
erty on which a petroleum UST or UST
system is located for purposes of com-
pliance with the UST technical stand-
ards as defined in §280.200(a), the UST
corrective action requirements under
§§280.51 through 280.67, and the UST fi-

nancial responsibility requirements
under §§280.90 through 280.111, provided
the person:

(a) Does not participate in the man-
agement of the UST or UST system as
defined in §280.210; and

(b) Does not engage in petroleum pro-
duction, refining, and marketing as de-
fined in §280.200(b).

§280.230 Operating an underground
storage tank or underground stor-
age tank system.

(a) Operating an UST or UST system
prior to foreclosure. A holder, prior to
foreclosure, as defined in §280.210(c), is
not an ‘‘operator’ of a petroleum UST
or UST system for purposes of compli-
ance with the UST technical standards
as defined in §280.200(a), the UST cor-

rective action requirements under
§§280.51 through 280.67, and the UST fi-
nancial responsibility requirements

under §§280.90 through 280.111, provided
that, after December 6, 1995, the holder
is not in control of or does not have re-
sponsibility for the daily operation of
the UST or UST system.

(b) Operating an UST or UST system
after foreclosure. The following provi-
sions apply to a holder who, through
foreclosure, as defined in §280.210(c),
acquires a petroleum UST or UST sys-
tem or facility or property on which a
petroleum UST or UST system is lo-
cated.

(1) A holder is not an ‘‘operator’ of a
petroleum UST or UST system for pur-
poses of compliance with 40 CFR part
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280 if there is an operator, other than
the holder, who is in control of or has
responsibility for the daily operation of
the UST or UST system, and who can
be held responsible for compliance with
applicable requirements of 40 CFR part
280 or applicable state requirements in
those states that have been delegated
authority by EPA to administer the
UST program pursuant to 42 U.S.C.
6991c and 40 CFR part 281.

(2) If another operator does not exist,
as provided for under paragraph (b)(1)
of this section, a holder is not an ‘‘op-
erator’ of the UST or UST system, for
purposes of compliance with the UST
technical standards as defined in
§280.200(a), the UST corrective action
requirements under §§280.51 through
280.67, and the UST financial responsi-
bility requirements under §§280.90
through 280.111, provided that the hold-
er:

(i) Empties all of its known USTs and
UST systems within 60 calendar days
after foreclosure or within 60 calendar
days after December 6, 1995, whichever
is later, or another reasonable time pe-
riod specified by the implementing
agency, so that no more than 2.5 centi-
meters (one inch) of residue, or 0.3 per-
cent by weight of the total capacity of
the UST system, remains in the sys-
tem; leaves vent lines open and func-
tioning; and caps and secures all other
lines, pumps, manways, and ancillary
equipment; and

(ii) Empties those USTs and UST sys-
tems that are discovered after fore-
closure within 60 calendar days after
discovery or within 60 calendar days
after December 6, 1995, whichever is
later, or another reasonable time pe-
riod specified by the implementing
agency, so that no more than 2.5 centi-
meters (one inch) of residue, or 0.3 per-
cent by weight of the total capacity of
the UST system, remains in the sys-
tem; leaves vent lines open and func-
tioning; and caps and secures all other
lines, pumps, manways, and ancillary
equipment.

(3) If another operator does not exist,
as provided for under paragraph (b)(1)
of this section, in addition to satis-
fying the conditions under paragraph
(b)(2) of this section, the holder must
either:
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